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FINANCIAL INTELLIGENCE CENTRE ACT, 38 OF 2001 AND REGULATIONS AND EXEMPTIONS IN TERMS OF THAT ACT (ANTI-MONEY LAUNDERING LEGISLATION)
The JSE held a conference on the above matter on 31 October / 1 November 2002. As a result of this conference, the JSE is concerned that Members may not be fully aware of the consequences that the Financial Intelligence Centre Act (“FICA”) is going to have for their businesses. This Gazette is being sent to alert Members in case they are still unaware or are insufficiently aware.  It will provide an outline of some aspects of FICA. Members will however need to study the whole of FICA and the regulations in order to understand the full extent of the legislation. A copy of the Act and the current draft regulations and exemptions can be found on the Financial Intelligence Centre website www.treasury.gov.za/showfic.htm. 

FICA introduces a comprehensive anti-money laundering regime which is designed to meet the major Financial Action Task Force (“FATF”) recommendations. FATF is the de facto international co-ordinating body responsible for combating money laundering. Its recommendations set out the principles of the body and act as a global standard for the combating of money laundering and the combating of terrorism funding. Failure to meet the recommendations and other requirements will place South Africa on the FATF list of Non-Cooperating Countries and Territories (NCCT).  

FICA was passed on 28 November 2001 and certain portions of it came into force on 1 February 2002. Those sections included the ones that made provision for a Financial Intelligence Centre (“the FIC”) to be set up. This has now been done and the FIC is presently being headed by Mr Murray Michell, a special advisor to the Minister of Finance.

REGULATIONS AND EXEMPTIONS

One of the first tasks given to the FIC was to draft regulations and exemptions which would determine how FICA was to be implemented. On 18 October 2002 a set of draft regulations and exemptions was presented to the Money Laundering Advisory Council (“MLAC”), a council set up in terms of FICA to advise the Minister. The JSE is represented on MLAC by Philippa Stratten from the JSE’s legal team. MLAC has spent many hours debating the draft and is about to send a report to the Minister with recommendations for certain amendments to be made to the draft regulations and exemptions, and in some areas, to FICA.

The plan is for the regulations and exemptions to be approved by Parliament before the end of this year and for them to be promulgated early next year, so that reporting obligations can come into force from February 2003 and other sections, relating to client records, can come into force from 30 June 2003. 

REPORTING OBLIGATIONS

Section 29 of FICA is an extremely  important section. It is similar to section 7 of the Prevention of Organised Crime Act, 1998 (“POCA”).  Section 7 will be repealed when section 29 of FICA comes into force. We understand that the Minister currently plans for section 29 to come into force on 3 February 2003. This section places a duty on persons who own or manage businesses or who are employed by businesses to report to the FIC whenever they know or suspect any of a series of matters which are either crime or tax related. A copy of section 29(1) and 29(2) is set out below.

29
Suspicious and unusual transactions

(1) A person who carries on a business or is in charge of or manages a business or who is employed by a business and who knows or suspects that-

(a) the business has received or is about to receive the proceeds of unlawful activities;

(b) a transaction or series of transactions to which the business is a party-

(i) facilitated or is likely to facilitate the transfer of the proceeds of unlawful activities;

(ii) has no apparent business or lawful purpose;

(iii) is conducted for the purpose of avoiding giving rise to a reporting duty under this Act; or

(iv) may be relevant to the investigation of an evasion or attempted evasion of a duty to pay any tax, duty or levy imposed by legislation administered by the Commissioner for the South African Revenue Service; or

(c) the business has been used or is about to be used in any way for money laundering purposes, must, within the prescribed period after the knowledge was acquired or the suspicion arose, report to the Centre the grounds for the knowledge or suspicion and the prescribed particulars concerning the transaction or series of transactions.

(2) A person who carries on a business or is in charge of or manages a business or who is employed by a business and who knows or suspects that a transaction or a series of transactions about which enquiries are made, may, if that transaction or those transactions had been concluded, have caused any of the consequences referred to in subsection (1) (a), (b) or (c), must, within the prescribed period after the knowledge was acquired or the suspicion arose, report to the Centre the grounds for the knowledge or suspicion and the prescribed particulars concerning the transaction or series of transactions.

The period within which reports will have to be made to the FIC will be contained in the regulations referred to above. Section 29 contains other provisions which are not set out above, but which are also important.

IDENTIFICATION AND VERIFICATION OF IDENTITY OF CLIENTS

In addition to the above, sections 21 to 26 of FICA place certain duties on accountable institutions to identify, and verify the identity of, their clients and to keep records in relation to such details and also an audit trail of all transactions with their clients. All JSE Members are accountable institutions in terms of FICA.  The JSE is a supervisory body in terms of FICA.  A copy of section 21(1) is set out below. Members will note that it places onerous identification duties on accountable institutions before they may act for a client.

21
Identification of clients and other persons

(1) An accountable institution may not establish a business relationship or conclude a single transaction with a client unless the accountable institution has taken the prescribed steps-

(a)
to establish and verify the identity of the client;

(b)
if the client is acting on behalf of another person, to establish and verify-




(i)
the identity of that other person; and

(v) the client's authority to establish the business relationship or to conclude the single transaction on behalf of that other person; and

(d) if another person is acting on behalf of the client, to establish and verify-




(i)
the identity of that other person; and

(ii)
that other person's authority to act on behalf of the client.
Section 21(2) requires the same information to be obtained concerning existing clients. However, as per section 82 (b) of FICA, this subsection will only come into effect a year after section 21(1). The task of re-identifying existing clients is huge, as Members will know. The Minister, MLAC and the FIC are fully aware of this.

The regulations referred to above will list the details that Members will be required to obtain from new clients. Some exemptions will also be granted and as we have foreseen the need for this in relation to JSE Members, the JSE has recommended certain specific exemptions,. However, the Minister will, in the end, have the final decision as to what exemptions are granted.

RECORD KEEPING, INTERNAL RULES AND TRAINING

As accountable institutions, Members will have to keep records regarding their clients’ details, and all transactions with their clients, in terms of Chapter 3, Part 2 of FICA.  These must be kept for 5 years. Members will also have to formulate internal rules with regard to identification of clients and verification of those details, as well as reporting duties. In addition Members will be required to train their employees so that they know how to implement FICA and the internal rules.  Money Laundering Compliance Officers will have to be appointed too.

FURTHER INFORMATION

If Members require further information in relation to FICA or the draft regulations and exemptions, please contact either Philippa Stratten (tel: 520 7011 or philippa@jse.co.za) or Vivienne O’Hare (tel: 520 7045 or vivienneoh@jse.co.za). The JSE will be holding workshops when FICA and the regulations have been finalised. Members will be advised of the dates in due course.
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