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6 February 2004,
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Sunday Times
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Dear Sir,

BUSINESS TIMES ARTICLE : 1 FEBRUARY 2004

1. We refer to the article written by Mr. Lukanyo Mnyanda titled “Angry investors fume at the JSE”. The article contains material factual inaccuracies, conjecture and unsound assumptions relating to complex corporate law issues. This could have been prevented if your journalist requested the JSE’s comments regarding the contentious issues raised in the article.

2. Mr. Mnyanda requested information relating to the membership of the B&P Group Ltd (“B & P”) and the JSE provided Mr. Mnyanda with a detailed response to his queries. These queries merely related to the membership history of B & P at the JSE. Mr. Mnyanda failed to request our response on any of the material issues raised in his article and further neglected to ascertain the veracity of the material facts that formed the basis of his article. We therefore take exception to his statement that “a promised detailed response by the JSE to a series of questions… had not arrived…”. 

3. The facts of the dispute are, briefly, as follows:

i. B & P reported a dispute on 17 August 1999 with the South African Futures Exchange (“Safex”) relating to the non-payment of margin due and payable by a group of clients (including Dr. Pather). The Financial Markets Control Act (“FMCA”), the rules of Safex and the client agreements concluded by B&P and its clients stipulate that all disputes have to be resolved by arbitration in terms of the rules of Safex. 

ii. Safex requested Dr. Pather to respond to the B&P’s claim in terms of section 17 of its rules. Dr. Pather’s attorneys informed Safex that he intends to seek relief in the High Court and that he does not wish to proceed to arbitration. Dr. Pather and the other clients instituted action in the High Court in Durban for cancellation of the client agreements.

iii. Safex obtained a legal opinion from senior counsel stating that it is duty bound to enforce its rules and that Safex has to approach the High Court in terms of section 6 of the Arbitration Act to stay the action instituted by Dr Pather and request and order to refer the dispute to arbitration. 

iv. Safex’s application in terms of the Arbitration Act was dismissed with costs and Dr. Pather and the other doctors could pursue their claims in the High Court. Safex obtained leave to appeal against this decision. 

v. B & P , Dr. Pather and the other doctors were unsatisfied that their claims could not be brought to finality and reached an agreement with Safex to refer the dispute to arbitration. A pre-arbitration meeting was held, minutes were drafted and the parties agreed that the retired Judge President of the Transvaal, Judge C. F Eloff, will preside as arbitrator. All the parties were to be represented by their attorneys and advocates.

vi. The matter was heard over five days in July and August 2001 and, at the conclusion of the hearing, the arbitrator dismissed the claims of the doctors, upheld the claims of B & P and ordered the doctors to make payment of the margin calls due and payable to B&P.

vii. Dr. Naidoo and the other doctors complied with the ruling of the arbitrator and settled the outstanding amount with B & P. Dr. Pather lodged an apllication for the review of the arbitrator’s ruling. This application was set down for hearing on 26 January 2004.

viii. Dr. Pather filed additional affidavits in the application for review on Friday 23 January 2004 and the hearing was postponed indefinitely.

4. The JSE is not a party to the dispute between B & P and Dr. Pather. Dr. Pather consented to the arbitration and consented to the procedure adopted during the arbitration as well as the appointment of the arbitrator. The record of the hearing, including the evidence of all the witnesses and the ruling of the arbitrator are documents of public record and would have assisted Mr. Mnyanda in verifying his statements relating to this dispute. His failure to do so unfortunately resulted in an unbalanced  article, including untested facts and hearsay. 

5. B & P was an external company registered with the South African Registrar of Companies during the hearing of the arbitration and at all times that it was a member of the JSE. We have been advised that companies registered as external business companies in the British Virgin Islands (BVI) may, by definition, not engage in local business in the BVI. It is therefore incorrect to allege that B & P was barred from trading in its country of origin or that the JSE committed some regulatory oversight in allowing B & P to be a member of the JSE.  The JSE is not the Registrar of Companies and it furthermore falls outside the sphere of our jurisdiction to regulate companies in their country of origin.

6. We would appreciate it if you could bring the contents of this letter to the attention of your readers. If you need an amplification of any of the facts raised herein or supporting documents, please do not hesitate to contact us. 

Yours faithfully,

L C COCKERAN

LEGAL COUNSEL

Member of the World Federation of Exchanges
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