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	AMENDMENTS TO THE DERIVATIVES RULES TO ACCOMMODATE 

THE INTRODUCTION OF THE FINANCIAL ADVISORY AND 

INTERMEDIARY SERVICES ACT, 2002

1. Members are advised that the amendments to the Derivatives Rules, as attached, were adopted by the Executive Committee on 18 October 2004.  The purpose of these amendments is to accommodate the introduction of the Financial Advisory and Intermediary Services Act, 2002 (“FAIS Act”).

2. The FAIS Act was enacted on 15 November 2002.  It regulates the activities of investment managers, investment advisors and other parties providing “advice” or “intermediary services” to clients in respect of “financial products”.  The FAIS Act collectively refers to such entities as “financial services providers” (“FSPs”).

3. Although the FAIS Act was enacted in 2002, the key section of the Act which requires FSPs to be licensed as such only became effective on 30 September 2004. FSPs may not provide “advice” or “intermediary services” after that date if they have not obtained the appropriate licence.

4. In terms of the FAIS Act, the activities of JSE members that fall within the scope of the FAIS Act would, in the first instance, be subject to regulation by the Financial Services Board under the FAIS Act.  However, there is a specific exemption in the FAIS Act for exchange members from compliance with the FAIS Act to the extent that financial services rendered by them are regulated under the Stock Exchanges Control Act (“SECA”) and the Financial Markets Control Act (“FMCA”), and ultimately the Securities Services Act.  It is important to note from this that if any of the activities of a member firm fall within the scope of the FAIS Act but outside the scope of SECA and FMCA, the member will have to obtain an FSP licence in respect of those activities.

5. The main purpose of these amendments to the Derivatives Rules is to give effect to the exemption for exchange members and to minimise dual regulation of members’ activities by the JSE and the FSB.

6. We have attached some explanatory notes to the proposed amendments to assist members in understanding the reasons for the amendments and to provide specific explanations in respect of those changes which we believe may require such an explanation.

7. Members are advised to refer to Notice A398 or Notice F442 dated 2 March 2004, referred to in the explanatory notes, for a general explanation of the impact of the FAIS Act on JSE member firms.

8. Unless a ballot is demanded in terms of Rule 1.80 within 10 days of this notice, the amendments to the Rules shall be deemed to have been approved by members and will be submitted to the Registrar of Financial Markets for publication in the Government Gazette.  

9. Should members require any clarity on the application of these amendments they may contact Shaun Davies (Tel: 011 520-7032 or email shaund@jse.co.za) at the JSE Surveillance Division.
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