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	SECURITIES SERVICES ACT, No. 36 OF 2004

Members are referred to Notice A535 dated 31 January 2005.

In terms of section 116 (3) of the Securities Services Act, No. 36 of 2004 (“the SSA”), the JSE is required to “amend or replace” its rules within 6 months of the date of commencement of the SSA on 1 February 2005, to ensure compliance with the SSA.  The JSE is currently drafting the necessary amendments to its rules in order to meet the above requirements.

In addition to the rule requirements for an exchange as set out in section 18, both the SSA and the notices made under the SSA contain new provisions which were not contained in the previous legislation and which are applicable to members of the JSE with effect from the date of commencement of the SSA.

The purpose of this Gazette is to provide members with an overview of the SSA and the relevant notices, including certain of the new provisions which may have an immediate impact on members’ compliance obligations.  This gazette is for information purposes only and should not be relied upon as being complete, as it highlights only some of the potential impacts on a member’s business.  Members are accordingly advised to perform their own analysis of the SSA and the relevant notices in order to assess the implications for their business.

Copies of the SSA and the notices may be accessed on the Financial Services Board web-site www.fsb.co.za , by following the path:

Capital Markets/Legislation/Current Legislation.


8 April 2005


Gary Clarke





COMPANY SECRETARY


Overview of the Securities Services Act, No. 36 of 2004 

1. Introduction

The Securities Services Act, No. 36 of 2004 (“the SSA”), which came into effect on 1 February 2005, replaces in totality the Stock Exchanges Control Act, No. 1 of 1985 (“SECA”), the Financial Markets Control Act, No. 55 of 1989 (“FMCA”), the Custody and Administration of Securities Act, No. 85 of 1992, and the Insider Trading Act, No. 135 of 1998.  In addition, certain consequential changes were made to the Companies Act, No. 61 of 1973, the Financial Services Board Act, No. 97 of 1990 and the Insolvency Act, No. 24 of 1936.  The repeal and amendment of these pieces of legislation was necessary because there were many areas of overlap and in some cases the same issues were dealt with differently.

2. The object of the SSA

2.1. Section 2 of the SSA states that the SSA aims to “increase confidence in the South African financial markets by requiring that securities services be provided in a fair, efficient and transparent manner and contributing to the maintenance of a stable financial market environment”.  It also states that the SSA aims to “promote the protection of regulated persons and clients, reduce systemic risk and promote the international competitiveness of securities services in the Republic”.

2.2. These objects mirror the International Organization of Securities Commission’s objectives for financial market regulation and signal the regulators’ intention for South Africa’s financial market regulation to remain up to international standard.

3. Application of the SSA

3.1. The SSA applies essentially to self-regulatory organisations, such as the JSE, and to persons that provide “securities services” which includes members of the JSE.  Securities services are defined in the SSA as the buying and selling of securities, the custody and administration of securities, the management of securities and the clearing and settlement of transactions in listed securities.  

3.2. An authorised user is defined in section 1 of the SSA as “a person authorised by an exchange in terms of the exchange rules to perform such securities services as the exchange rules may permit”.  The term “member” is no longer used in the SSA; although the term “stockbroker” has been retained.  The JSE will still define a “member” within the revised rules as being a type of authorised user.

3.3. As the SSA consolidates SECA and FMCA, the definition of securities now combines both “securities” (as previously defined in SECA) and “financial instruments” (as previously defined in FMCA) into one.  Money market instruments are specifically excluded from the definition of securities in the SSA except for the purposes of Chapter IV which deals with the custody and administration of securities, as defined.

3.4. The SSA does not apply to collective investment schemes regulated under the Collective Investment Schemes Control Act, No. 45 of 2002 or to activities that are regulated under the Financial Advisory and Intermediary Services Act, No. 37 of 2002 (“the FAIS Act”).  The potential overlap between the SSA and the FAIS Act in relation to the activities of JSE members who are also licensed financial services providers will be avoided by way of the JSE authorising such members to perform specific securities services, and therefore regulating the provision of those services, whilst the other advisory and intermediary services that those firms provide in terms of the FAIS Act will be authorised by the Registrar of Financial Services Providers through the provision of a financial services provider licence and will therefore be regulated by the Registrar of Financial Services Providers.

3.5. This concept has, to a large extent, already been introduced in the rules through the amendments which came into effect in January 2005 to accommodate the introduction of the FAIS Act.  For example, although the SSA provides for the regulation of the investment management activities of JSE members, the investment management activities of investment management firms whose business is predominantly not undertaken as a JSE member is not authorised by the JSE and is therefore not regulated by the JSE.  These activities are authorised by the Registrar of Financial Services Providers through the FAIS Act and are therefore regulated by the Registrar of Financial Services Providers.

4. Dispute Resolution

The SSA requires an exchange to have rules for the “equitable and expeditious settlement of disputes between authorised users and between authorised users and clients in respect of transactions in listed securities”.  The JSE currently applies different processes in dealing with disputes between clients and members in the equities, derivatives and Yield-X markets.  The derivatives and Yield-X rules provide for a formal arbitration process, whilst the equities rules currently do not make provision for such a process.  In amending its rules to accommodate the requirements of the SSA, the JSE will be introducing one formal dispute resolution scheme for all the JSE markets, although the application of this scheme may be different between the different markets.  This dispute resolution scheme will also need to comply with the requirements of the Financial Services Ombud Schemes Act, No. 37 2004.

5. Market Abuse

5.1. The market abuse section of the SSA essentially consolidates the provisions of the Insider Trading Act and the provisions in SECA and FMCA on market manipulation and abuse, although certain of the previous provisions have been removed or amended.

5.2. The trading practice of effecting a “market corner” has been defined and prohibited.

5.3. Civil liability for insider trading offences has been maintained.  

5.4. The jurisdiction for investigating market abuse (manipulative practices) has been given to the Insider Trading Directorate, which under the SSA is now referred to as the Directorate of Market Abuse.

5.5. The SSA provides for the establishment of an enforcement committee by the Financial Services Board which will be responsible for considering allegations that a person has contravened or failed to comply with the provisions of the SSA.  The advantage of the enforcement committee is that it is empowered to impose an administrative penalty without needing to refer the matter to a civil court.  That penalty, once imposed, can readily be made an order of court through the administrative process set out in the SSA.

6. Notices to the SSA

The Registrar of Securities Services (“the Registrar") has to date published eight notices which include regulations under the SSA and the Minister of Finance has published a notice under section 114 of the SSA.  We suggest that members conduct a detailed analysis of the following notices, which are particularly relevant to members:

· Code of conduct for authorised users;

· Matters to be reported on by auditor of regulated person; and

· Accounting records to be maintained by a regulated person.

7. Code of conduct 

7.1. The SSA provides for the Registrar to prescribe a code of conduct (“the Code”) for authorised users that will be binding on the authorised users, their officers, employees and clients.  The Code addresses issues such as the requirement for an authorised user to act honestly and fairly, with due skill, care and diligence and in the interests of a client, to employ the necessary resources, procedures and systems to conduct its business, and to conduct a needs analysis in connection with the services required by clients. 

7.2. The Code became effective on 1 February 2005.  The JSE’s rules and directives are substantially similar to the provisions in the Code, although three of the clauses in the Code merit members’ careful consideration, as they are not provided for in the current rules and directives: 

7.2.1. Inducements



Clause 6 of the Code provides for a prohibition on accepting or offering an inducement if it is likely to conflict with any duty that an authorised user owes to its clients or any duty that the recipient of the inducement owes to its clients, and the disclosure requirements regarding the acceptance of an inducement.

7.2.2. Internal control and risk management



Clause 10 of the Code sets out broader requirements regarding internal controls and risk management than provided for in the current rules and directives.

7.2.3. Exemption



Clause 13 of the Code provides for an exemption in relation to certain needs analysis and disclosure requirements when dealing with a “professional client” as defined in clause 1 of the Code.

8. Rules project

8.1. The JSE is currently reviewing all of its rules and directives to ensure that they comply with the provisions of the SSA.  This exercise is, however, part of a project with a much wider scope.  Members will be advised of the scope and objective of the rules project in due course.

8.2. The JSE is cognisant of the fact that client agreements and mandates may require amendments due to the implementation of the SSA and recognises the operational difficulties surrounding amendments to existing client agreements or mandates.  However, the final impact on client agreements and mandates may not be known until the JSE has substantially completed the rules project.  The JSE hopes to achieve a situation where existing agreements and mandates do not have to be amended or re-issued more than once as the various phases of the rules project are implemented.  At this stage, although the SSA has come into effect and many existing client agreements and mandates refer to provisions in the previous legislation, the JSE does not require that those existing client agreements and mandates be amended until further notice.  The JSE will review both the amendments to the rules to accommodate the introduction of the SSA and any other amendments contemplated as part of the rules project, and will consider the impacts of such amendments on client agreements and mandates at the appropriate time. 
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