










 A793C
PROPOSED AMENDMENTS TO THE DERIVATIVES RULES

General explanatory notes

1.
Words underlined with a solid line (       ) indicate the insertions in the existing rules.

2.
Words in bold and in square brackets ([      ]) indicate omissions from the existing rules.

Complaints

17.10
Client complaints

17.10.1
[Every member must establish and maintain appropriate procedures for the handling of any client] For the purposes of Section 17 of the rules, a client complaint is defined as any complaint in relation to the provision of regulated services, in which the client alleges that he has suffered, or is likely to suffer, financial prejudice as a result of the member –

17.10.1.1
contravening or failing to comply with any instruction given by the client, or any agreement or mandate entered into with the client;

17.10.1.2
contravening or failing to comply with the rules and the directives;

17.10.1.3
acting dishonestly, negligently or recklessly; or

17.10.1.4
treating the client unreasonably or unfairly.

17.10.2
Every member must establish and maintain appropriate procedures for the handling of client complaints.
17.20
Internal complaint handling procedures

17.20.1
…
17.30
Timeous response to complaints

A member must respond to a client complaint within 4 weeks of receiving the complaint in terms of rule 17.20.1.1 or, within such period, provide the complainant with an appropriate explanation as to why the member is not, at that time, in a position to respond and must indicate by when the member will respond.

17.60
Unresolved client complaints

17.60.1
…

17.60.3
In order for an unresolved complaint to be considered by the JSE Surveillance Department, the complaint must be lodged with the Director: Surveillance within 4 weeks of the receipt by the complainant of the member’s response referred to in rule [17.60.1] 17.30 and within 6 months of the conduct by the member giving rise to the complaint.
17.100
Consideration by an ombud

17.100.1
…
17.100.4
The other party to the dispute, hereafter referred to as the defendant, must be provided with a copy of the written statement of claim by the ombud.  The defendant [will] must furnish the ombud with his written response to the statement of claim within 3 weeks of having received such.  In addition to the defendant's written response, the defendant must attach thereto all other evidence relating to the dispute.

17.100.5
…
17.100.7
After ascertaining the parties’ availability, the ombud will, subject to rule 17.100.8, furnish the parties with written notification of the date on which the dispute will be heard.

17.100.8
The ombud may make a decision regarding any issues relating to the dispute or consider the dispute on the basis of the documents submitted in terms of rules 17.100.2 to 17.100.5 without the necessity of a hearing.
17.100.[8]9
The dispute resolution proceedings will be conducted without legal representation of any of the parties, unless the ombud in his sole discretion decides otherwise.

17.100.[9]10
The ombud, in reaching a decision, may consult with any third party regarding any issue relating to the dispute. The ombud has the discretion to call upon any third party to participate in the dispute resolution proceedings. 

17.100.[10]11
The ombud will, after having considered the information as presented to him by the parties and such other information as he may request, make his decision within 3 weeks of having considered the dispute. The ombud [need not give] must, at the request of any party to the dispute, provide written reasons for his decision.

17.100.[11]12
The ombud’s decision will be furnished to the parties in writing [and is final and binding on both parties to the dispute. The ombud's decision is not subject to appeal].

17.100.[12]13
The ombud is not obliged to provide a ruling on a dispute if he is of the view that the dispute is of such a complex nature that it cannot be resolved expeditiously by means of the dispute resolution process and can only be properly considered by a court of law.

17.100.[13]14
Any decision made in terms of rule [17.100.11] 17.100.12 must be complied with by the party against whom the decision is made within one week of the decision having been made by the ombud.

17.100.[14]15
Unless the JSE, the ombud and the parties to the dispute agree otherwise, the identity of the parties, the nature of the evidence and the details of the ombud’s deliberations and finding, and all other information pertaining to the proceedings, will be kept confidential by all parties thereto, unless disclosure by the JSE is required by law.
17.110
Costs of the proceedings

[17.110.1
For the purpose of this rule, the costs of the proceedings means the fee of the ombud, the cost of the venue and any other incidental administrative costs incurred by the JSE relating to the consideration of a dispute by an ombud.]
17.110.[2]1
The parties to any dispute resolution proceeding in terms of rule 17.100 [are responsible for the costs of the proceedings and] may be required to pay to the JSE, before the proceedings commence, such amount as the JSE may determine as a deposit  to cover [these] a portion of the costs of the proceedings.

[17.110.3
If the proceedings continue for a period longer than anticipated, the JSE may at any time during the proceedings require each party to pay an additional amount to cover any further expected costs of the proceedings.]
17.110.[4]2
The ombud may, as part of his award and as he deems appropriate in the circumstances, make an order on costs which may include an order against the unsuccessful party for payment of all the costs of the proceedings.

17.120
[Waiver] Limitation of Liability
[No party shall have any claim of any nature against the ombud, the JSE and any of its employees in respect of any decision made in good faith by such person or body pursuant to the performance of their functions in terms of the derivatives rules.]
No officer, employee or representative of the JSE or any member of the controlling body, or the ombud appointed in terms of these rules shall be liable for any loss sustained by, or damage caused to any person as a result of anything done or omitted by them in the bona fide or negligent performance of any function under or in terms of this rule 17.
