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Market Notice

	Number:
	NoteA1121

	Date:
	12 October 2009


PROPOSED AMENDMENTS TO THE DERIVATIVES RULES

Members are advised that the amendments to the Derivatives Rules, attached hereto, were adopted by the Executive Committee on 12 October 2009.
The reason for these amendments arose out of discussions with clearing members following last year’s credit crisis and the need to clarify certain aspects in the rules, and can be broken down as follows:

A. Amendments for additional margin provisions
The JSE’s Derivatives Rules currently limit the amount of additional margin that may be required from the trading member or client to “equal to a factor of initial margin”.

The amendment deletes reference to “a factor of initial margin” and makes it “as agreed upon by the parties”. This amendment will afford the parties to the clearing agreement and the client agreement complete freedom to agree to any amount of additional margin.  The manner in which the additional margin due is conveyed could be telephonically, by fax or by email, and would be agreed between them beforehand.

B. Amendments to netting-off of additional margin

While it was intended that additional margin be included in the netted payment, it was not that clear.

The amendment now clearly includes additional margin in the “net amount payment” rules to ensure that there is no ambiguity with regard to it enjoying protection under s35A of the Insolvency Act. 

C. Amendments for holding additional margin at SAFCOM
With an extension of the use of the non-resident “margin category” to be used for residents by way of a “margin multiply factor”, such additional margin would be held at SAFCOM where the JSE’s Derivatives Rules don’t presently permit this (additional margin has to be held in a trust account).

By inserting a new rule at the beginning of the rule (that the provisions of such rules would only apply in respect of additional and/or retained margin which is not deposited by the clearing member/member with the clearing house), clearing members and members will be allowed to deposit additional margin with the clearing house.

D. Amendments to trading limits

The amendments remove the obligation for the clearing house and clearing member to sets limits for every account, when for practical reasons they would only set limits on certain accounts.  The words regarding “the sum of risk of loss” were replaced in order to clarify what was meant.
Also, the requirement to notify the clearing house of the limits that had been set by a clearing member in a particular instance, as well as the requirement to publish such limits, were deleted since this described a practice that was applicable prior to the introduction of an ATS when dealers needed to be informed of each other limits prior to trading over the phone.

Unless objections are lodged in terms of rule 1.80.3 within 10 days of this Notice, the proposed amendments to the rules will be submitted to the Registrar for his approval.
Should you have any queries in respect of the above, please do not hesitate to contact Louis Cockeran of the JSE’s Legal Counsel on 011 520 7012 or at LouisC@jse.co.za or failing him, the undersigned.

	Des Davidson

	Designation
	Director: Clearing & Settlement

	Division
	Clearing & Settlement

	Tel
	+27 11 520 7585

	Fax
	+27 11 520 8580

	E-mail address:
	desd@jse.co.za


Distributed by the Company Secretariat +27 11 520 7346
PROPOSED AMENDMENTS TO THE DERIVATIVES RULES

General explanatory notes:
1.
Words underlined with a solid line (       ) indicate the insertions in the existing rules.

2.
Words in bold and in square brackets ([      ]) indicate omissions from the existing rules.

A. AMENDMENTS TO DERIVATIVES RULES 8.60.3.1 AND 8.60.3.2

8.60.3
Additional margin

8.60.3.1
A clearing member may require a trading member with whom he has entered into a clearing agreement to deposit with him, with respect to the proprietary position of the trading member or the position of any of the clients of the trading member, an amount of additional margin [equal to a factor of the initial margin kept by the clearing house with respect to such position as agreed to in writing between the clearing member and the trading member] as agreed upon between the parties in terms of the clearing agreement.

8.60.3.2
A member may require a resident client to deposit with him, with respect to the resident client's position, an amount of additional margin [equal to a factor of the initial margin kept by the clearing house, with respect to the said positions, as agreed to in writing between the member and the client] as agreed upon between the parties in terms of the client agreement.
B. AMENDMENTS TO DERIVATIVES RULES 8.90.4 AND 8.90.7

8.90.4
With respect to his proprietary positions, and the positions of his clients, a trading member shall pay to or receive from the clearing member the net amount of -

8.90.4.1
subject to rule 9.20, [and read together with rule 8.60.3.1,] the initial margin referred to in rule 8.60.1;

8.90.4.2
the additional margin referred to in rule 8.60.3.1;
8.90.4.[2]3
the variation margin referred to in rule 8.60.2;

8.90.4.[3]4
any interest payable in terms of rule 8.70.2; and

8.90.4.[4]5
the fees referred to in rule 8.80.2.
8.90.7
Subject to rule 9.30.1, with respect to his positions a client shall pay to or receive from the trading member with whom he traded to open such positions the net amount of -

8.90.7.1
the total of the initial margin referred to in rule 8.60.1 for all its aggregate positions [read together with rule 8.60.3.2]: Provided that any amount so due from the resident client shall be off-set against any retained margin referred to in rule 8.60.4;

8.90.7.2
the additional margin referred to in rule 8.60.3.2;
8.90.7.[2]3
the variation margin referred to in rule 8.60.2;

8.90.7.[3]4
any interest payable in terms of rule 8.70.3; and

8.90.7.[4]5
the fees referred to in rule 8.80.3.
C. AMENDMENTS TO DERIVATIVES RULES 10.10.1, 10.10.2 AND 10.10.3

10.10
Trading and position limits

10.10.1
The clearing house [shall] may limit the [sum of the risk of loss of] aggregate exposure arising from the proprietary positions of a clearing member, the positions of the clients of the clearing member, the positions of trading members with which [it] the clearing member has entered into clearing agreements and the positions of the clients of such trading members in relation to the net financial worth of the clearing member plus his suretyship referred to in rule 4.20.6 in a manner determined by the JSE.

10.10.2
The clearing member [shall] may limit the [sum of the risk of loss of] aggregate exposure arising from the proprietary positions of a trading member and the positions of the clients of such trading member[, and the clearing member shall inform the clearing house of all such limits and any changes thereto].

10.10.3
A clearing member may stipulate a limit to the number of exchange contracts that may constitute a trade by a particular trading member at any one time[, and he shall notify the clearing house of such limits and the clearing house shall publish such limits in a notice to all members].
D. AMENDMENTS TO DERIVATIVES RULES 11.10, 11.30 AND 11.40
11.10
Management of funds by the clearing house

11.10.1
The clearing house shall separate the margins and other moneys, securities and other corporeal and incorporeal things of any member or client from its own assets and shall manage and invest such margins and other moneys in a manner and subject to such terms and conditions as the JSE shall decide.
11.10.1.1
A clearing member may deposit any additional margin kept by him in terms of rule 8.60.3.1 with the clearing house.

11.10.1.2
A member may deposit any additional or retained margin kept by him in terms of rule 8.60.3.2 in respect of his resident clients with the clearing house.
11.10.2
The clearing house, on behalf of the JSE, shall monthly in arrears, retain an interest consideration as determined by the JSE of not more than 2% per annum on any margins held by it in respect of any position registered in the name of any person during the month.
11.30
Clearing member bank accounts

11.30.1
The provisions of this section 11.30 shall apply in respect of additional margin not deposited by a clearing member with the clearing house.

11.30.2
A clearing member shall at all times keep a separate bank account into which he shall deposit any additional margin kept by him in terms of rule 8.60.3.1 and he shall at all times ensure that the correct amount of additional margin as required by his clearing agreement with the trading member is held in respect of each trading member with which he has entered into a clearing agreement and his records shall at all times reflect the amount of additional margin held in respect of each such trading member.
11.40
Members' bank accounts

11.40.1
The provisions of this section 11.40 shall apply in respect of additional and/or retained margin not deposited by a member with the clearing house.

11.40.2
A member shall keep a separate trust account with a bank into which he shall deposit all additional and retained margin held by him with respect to his resident clients and he shall at all times keep records that shall show the amount held in respect of each client with respect to additional margin and with respect to retained margin and he shall at all times ensure that the correct amount of additional margin as required in terms of the relevant client agreement is held in respect of each client's positions.

11.40.2.1
A member shall keep a separate trust account with a bank into which he shall deposit directly or ensure the direct deposit of all client money either held or received by him with respect to his clients and he shall at all times ensure that the correct amount of additional margin as required in terms of the relevant client agreement is held in respect of each client’s positions.

11.40.2.2
Other than in respect of the payment for fees and services rendered, a member shall at all times ensure that there is no deposit or receipt of client funds into his own proprietary account.
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